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Purpose

This policy sets out our approach to dealing with requests for changes of tenancy.
This includes:

e sole tenancy to joint tenancy

e joint tenancy to sole tenancy

The purpose of this policy is to provide clarity to both us and our tenants on the type
of changes that may take place, and our approach to these including considerations
we may make, evidence we need, and the circumstances in which a change may
be refused.

We recognise the importance of ensuring that both the current tenant(s) and any
prospective new tenant fully understand the implications of any changes before
these are finalised, and that the tenancy is sustainable. This policy explains the
process when we consider such requests including when a request may be
refused.

References

The Regulator of Social Housing sets out its expectations of Registered Providers
(RPs) in its Regulatory Standards. The standards relate to providers being viable,
properly governed and properly managed and this policy is governed by the
following Consumer Standards:

The Tenancy Standard sets out specific expectations for RPs in the management
of tenure, allocations and mutual exchange.

The Transparency, Influence and Accountability Standard sets out expectations

around information, advice and opportunities for tenants to engage in more
meaningful ways on decisions that affect them.

Responsibilities

The Head of Community is responsible for ensuring adherence and reviewing this
policy.

The Tenancy Specialist Manger is responsible for ensuring this policy is
implemented and monitoring its effectiveness.

All tenancy changes will be approved by the Tenancy Specialist Manager or a

stem lead in the Community Pod in in their absence. Any complex cases should
be escalated to the Head of Community.
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4, Definitions

4.1 Secure Tenancy (ST): this was the name given to the tenancies issued to tenants
when they were Wycombe District Council tenants who have now become
protected/preserved rights (PASS) tenants.

4.2 Assured (non-shorthold) Tenancy (AT): all tenants whose tenancies began on or
after the date of transfer - 12 December 2011 - have this kind of tenancy.

4.3 Assured ‘protected’ rights Tenancy AT (P): all tenants whose tenancies predate
the transfer have this kind of tenancy. It protects and preserves some of the rights
contained in the ST.

4.4 Assured (shorthold) ‘starter’ Tenancy (AST (S)): all new tenants to social
housing are issued with this tenancy, which is usually for a period of 12 months.
Those issued with this type of tenancy prior to the introduction of the fixed term
tenancies in May 2016, will convert to an Assured (non-shorthold) Tenancy after 12
months unless a notice is served within the first 12 months to end the tenancy.
Those issued with this tenancy after 16th May 2016, will have their starter tenancy
reviewed by the 12-month anniversary and be advised whether they will be granted
a fixed term tenancy.

4.5 Assured Shorthold Tenancy (AST): this short-term tenancy is issued where there
is a need for a short-term tenancy, for instance tenants who are temporarily
decanted for major works, or those who are temporarily housed as part of a
development project or as part of our arrangement with Buckinghamshire Council
for homeless applicants etc.

4.6 Assured (shorthold) Fixed Term Tenancy (FTT): all new tenants who have
completed a starter tenancy whether with us or another landlord, will be granted this
tenancy which will usually be for a period 5 years, and 2 years in exceptional
circumstances. The FTT was introduced on 16th May 2016.

4.7 A sole tenancy is a legal agreement between one tenant and the landlord, Red
Kite. The tenancy agreement is in one name only and is the contract with Red Kite
for the home. This means the tenant is responsible for things like paying the rent
and other charges, their own behaviour and that of everyone in their home and all
their visitors, looking after their home, and for making sure all the conditions and
obligations in their tenancy are adhered to.

4.8 A joint tenancy is defined as one tenancy held by two or more tenants, with each
tenant being jointly and individually responsible for the tenancy. In a joint tenancy
both individuals are responsible for keeping to the obligations set out in the tenancy
agreement. Everyone is individually and jointly responsible. For example, if one joint
tenant has responsibility for paying the rent and forgets to pay, then we will chase
all joint tenants for the arrears and start possession action against all joint tenants
when necessary. Thus, the tenants could lose their home should the joint tenant
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breach the tenancy conditions. If one person in an assured joint tenancy serves
notice to terminate their tenancy, then the tenancy as a whole terminates (Case
Law: Hammersmith and Fulham LBC v. Monk [1992]).

4.9 In a fixed term joint tenancy, both tenants must submit their ‘intention to surrender’
their tenancy and it must be accepted in writing by us for the tenancy to end.

410 A Property Adjustment Order is a type of court order that determines how a
property should be handled following a divorce, dissolution of a civil partnership, or
separation. It is issued under family law and is mainly used in cases where a couple
needs to decide who keeps the home or how it should be divided.

5. Policy Statement

5.1 We are committed to providing excellent services for all tenants.

5.2 We will manage tenancies in a fair, transparent and efficient manner, meeting
legislative requirements and following guidance laid out in the Regulatory code.

5.3 We will ensure our homes are managed effectively and our tenants are able to meet
their responsibilities.

54 We will provide a clear and transparent way in which tenants are able to request
changes to their tenancy, which is in line with relevant legislation. As the landlord,
we must be satisfied that the person who requests the change understands the
meaning and impact of the change and their obligations, and that the new person
qualifies for the change requested and will be a suitable and/or eligible tenant.

55 We will be transparent and helpful to tenants to ensure they understand their
responsibilities when signing a tenancy agreement. We will advise tenants that they
should seek independent legal advice on the implications of the tenancy change
they are requesting.

5.6 We will support tenants in ways that accommodate their needs and consider any
reasonable adjustments they need in order that they may participate in and engage
with our services e.g. advice, information or practical assistance.

5.7 To determine the suitability of a non-tenant who will become a tenant if the change
is agreed, there will be an application process. We will carry out statutory Right to
Rent checks on that individual, requesting evidence and verification where
necessary.

5.8 We may also consider how changing the tenancy fits in with the way housing is
allocated through Bucks Home Choice, other Council’s that we work with, as well as
our own Allocations Policy. This is to ensure we continue to provide homes to people
who would normally qualify.
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6. Application for a sole to joint tenancy
6.1 Requesting a change
A sole tenant can request a joint tenancy when one of the following applies:

e They have married or entered a civil partnership and wish to add their spouse
or civil partner as a joint tenant.

e They have a partner who has been living with them for more than 12 months
and they wish to add them as a joint tenant.

e There has been no previous assignment or succession.

6.2 Eligibility checks

6.2.1 We have legal and regulatory responsibilities that mean we must carry out checks
on anyone requesting to be added to a tenancy. It is a significant responsibility to
hold a tenancy and should not be entered into lightly. We will check the following as
part of considering the application:

e That the applicant meets the current Right to Rent / Immigration status
regulation requirements

e The applicants are living in the home as their only or principal home, and

e The tenant has a clear rent account, and

e The tenant has no current Notice of Seeking Possession or Possession Order,
and

e The tenant can demonstrate that their tenancy and their home have been well
maintained, and

e The tenantis not under investigation for anti-social behaviour or other tenancy
breach including tenancy fraud, and

e We will conduct independent interviews with each person individually to meet
our safeguarding and anti-fraud obligations.

e We will follow our pre-tenancy assessment checks in line with our Allocation
Policy

6.2.2 When assessing an application for a tenancy change, we will require applicants to
undergo a risk assessment, which will include credit checks and fraud checks and
exchange of payment information. The applicant must demonstrate their ability to
meet their financial obligations, such as sustaining rent payments and meeting
other essential living costs. The assessment will also take into account any
additional support needs, and their ability to manage a tenancy. If either of these
elements of the assessment shows that the applicant is likely to be unable to
maintain the tenancy, we may refuse the tenancy change request, unless we are
satisfied that a suitable support plan is in place to mitigate the risk.

6.2.3 Where an application is made for a joint tenancy in one of our sheltered homes,
the proposed joint tenant must meet the requirements for holding a tenancy in a
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sheltered scheme as per our Allocations Policy. Where they do not, the application
will not be approved. This will not affect succession rights.

7. Application for a joint to sole tenancy

71 An application for a change of tenancy from a joint to sole is a legal process carried
out by way of assignment. A tenant leaving a home with the joint tenant still in
residence does not give them the right to the sole tenancy. The joint tenant will
remain liable for the rent and any responsibilities to the tenancy even though they
are not in the home.

7.2 The request to change from a joint tenancy to a sole tenancy will only be
considered if:

e the existing joint tenants have no rent arrears or outstanding debts e.g. court
costs.

e there is no legal action pending against the existing joint tenants, unless
e the tenants are adhering to any court orders for at least 6 months.
e any Fixed Term Tenancy which has more than 12 months to run.

7.3 Both tenants in agreement

7.3.1 Where both tenants are in agreement:

¢ |If both tenants are in agreement, joint tenants can assign the tenancy to the
sole name of either one of the parties of the original joint tenancy.

e The leaving tenant must be the one to apply for the assignment we cannot
accept applications from the remaining tenant.

e We will contact both tenants during the application to ensure that there is
awareness and understanding of the implications of resigning the tenancy
and their rights and will encourage both parties to seek their own independent
advice.

7.3.2 A deed of assignment and a licence to assign will need to be completed by both
tenants. This action uses up the right to succeed or assign the tenancy again.

7.4 Where one tenant has vanished or is uncooperative

7.4.1 If one of the tenants has vanished or is uncooperative, then it will not be possible to
assign the tenancy to a sole tenant, because both tenants must agree to this unless
there is a court order obtained. If a joint tenant moves out, the tenancy continues if
no one takes any steps to end it.

7.4.2 Both parties will remain responsible for any arrears or breaches of tenancy and any
tenant that leaves is unable to apply for social housing,
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7.4.3 The risk to the remaining tenant is that the tenant who has left can end the tenancy
without their knowledge or agreement or can enforce their right to return, even if a
new partner has moved in. We are unable to intervene in these cases and refer
tenants for legal advice as per section 8 below.

7.4.4 In these circumstances, and where the remaining tenant has contacted us we will
explain to them the routes that can be followed, recommending a court order as being
the safest option to protect their interests.

7.4.5 In some cases, we will agree to grant a new tenancy to the remaining tenant, if the
remaining tenant ends the tenancy by completing a notice of termination, giving us 4
weeks’ notice. The circumstances in which me consider this are:

e the absent joint tenant has made it quite clear by their actions that they have
no intention of returning to or retaining a legal interest in the property and have
given this to us in writing AND

e evidence and investigation show that there is no chance of getting in touch
with the absent tenant to confirm their intentions OR such contact could put
the remaining tenant at risk AND

e We are satisfied there is no collusion or attempt to get a tenancy by deception.

We would always discuss this fully with the remaining tenant so they can make an
informed choice but also know what this means for them and their tenancy.

7.4.6 Where we agree and have determined whether a new tenancy is to be created the
remaining tenant will need to serve a termination notice.

7.4.7 If we decide to create a new tenancy, it will be at target rent and with current rights
and obligations where applicable. However, if the previous tenancy included
Preserved Rights, these may not automatically transfer. We encourage the remaining
tenant to seek legal advice to understand their rights and, where appropriate, request
an assignment or apply for a ‘Property Adjustment Order’ if relevant in their
circumstances.

7.4.8 If on discussing the case with the remaining tenant, it is not a case we would consider
granting a new tenancy we would advise them to seek a court order as per section 8
below. However, if they give notice, we will expect them to move out, and if they don't,
we will pursue through the courts to obtain possession.

7.4.9 Where there is a joint to sole tenancy, we will work with the remaining tenant to
understand their circumstances, and any support that may be required in relation to
tenancy sustainment as a result of the changes.

8. A Property Adjustment Order has been obtained from the Court
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8.1 Where a Court Order is made under Matrimonial legislation, if it was the Family Law
Act then the Court Order itself does the transferring of the tenancy, and no other
paperwork is necessary. We keep a copy of the Court Order with the tenancy
agreement.

8.2 If the Court Order was made under any other matrimonial legislation, then there still
needs to be a Deed of Assignment before the tenancy is transferred.

8.3  Where a joint tenant has left the household and there is no intention to return or they
may not be contactable or their whereabouts are unknown, we will advise that the
remaining tenant should seek independent legal advice and take Court proceedings
to obtain a Property Adjustment Order to have the tenancy put into their sole name.

8.4  For transferring tenants, previously of Wycombe District Council, when a new sole
tenancy is created the terms of the new agreement will depend on whether there is
sufficient evidence to verify that one joint tenant was absent prior to the stock transfer
(12th December 2011). In such a case, the new tenant will have the same rights as
existed with the Assured ‘Protected Rights’ Tenancy. This recognises that the
Assured ‘Protected Rights’ Tenancy could have been signed by both joint tenants if
they were still resident at the date of transfer.

9. Refusing a tenancy change

9.1 The circumstances in which we may refuse the request for a tenancy change, will
depend upon the specific individual circumstances of the case. The circumstances in
which we will refuse a tenancy change include:

e There are rent arrears or other charges or recharges owing

e There is an outstanding possession order or Notice Seeking Possession for
either rent, antisocial behaviour or other tenancy breach including an injunction
for gas servicing access

e There are arrears which relate to a previous tenancy

e There are outstanding complaints about anti-social behaviour, hate crime or
domestic abuse

e The proposed tenant owns or has a legal interest in another property including
another tenancy

e The proposed tenant does not meet the eligibility criteria for holding a tenancy
at the home i.e. the home is in sheltered housing and the proposed tenant is
under the age of 60

e The proposed tenant has previously been convicted or has voluntarily
relinquished a tenancy for an offence under the Prevention of Social Housing
Fraud Act 2013

e We are concerned about a potential risk to the tenant or someone else in the
household in terms of vulnerability/harm

e The tenant is already a successor or assignee there has been a previous
change of tenancy or assignment

e AFTT has less than twelve months to run
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e The tenant is a starter tenant

e We do not have a satisfactory standard of evidence to agree to the change
such as proof of residence or immigration status

e The proposed tenant does not have capacity and/or there are other concerns
relating to the sustainability of the tenancy

e We have good reason to believe the change may be as a result of attempted
fraud, coercive control or obtaining a social housing tenancy by deception.

9.2 Where we agree a tenancy change and subsequently find one or both parties have
not declared all relevant details or have falsified information when applying, we will
investigate and may take legal action to recover possession of the home in line with
our Tenancy Fraud Policy.

9.3 We work with partners to minimise fraud at all stages of tenancy lettings including
where there is a request for a tenancy change.

94 If the request to change the sole tenancy to a joint tenancy is granted and completed
by the time a tenant changes their mind it may be too late to remedy. The tenant
must have the other tenant’s agreement to apply to change the tenancy. If they do
not agree, the tenant may have to go to court to get a Property Adjustment Order
which the other tenant may contest. The tenant may also have legal costs and not
be granted the tenancy back into their sole name.

10. Decision making and the right to Appeal

10.1  Due to the legal and financial risks all tenancy changes must be recommended by
the Tenancy Management Specialist Team Leader to the Tenancy Specialist
Manager or any other Stem Lead in the Community Pod for authorisation. Any
escalations of complex cases should be done in line with our Escalation and
Empowerment Policy in order to have the appropriate level of oversight of the
decision.

10.2 The outcome of the decision will be sent to the tenant in their preferred
communication method. This is to allow for all investigations and evidence gathering
to be complete and aligns with other statutory decision timeframes. In simple cases
we would expect a decision to be much sooner. Where we need longer to make our
decision we will let the tenant and applicant know.

11.  Right of appeal
11.1  There will be a right of appeal if any request for a tenancy change is refused.

11.2 When writing to you with a decision on a tenancy change, we will advise you of the
reason for our decision and of your right to appeal.

11.3 You can appeal our decision for the following reasons
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e The applicant believes we have made a mistake when deciding they are
ineligible or non-qualifying

e There is information that the applicant thinks we have not taken into account,
either about their status as a non-qualifying person or in relation to any
disability, medical condition or vulnerability

11.4  We cannot accept an appeal for any other reason — we know tenants and applicants
may not be happy with a decision but unless the appeal is for one of the reasons
here, we will be unable to consider it.

11.5 To appeal our decision, you should contact us and tell us which reason you are
using to appeal and provide us with any supporting information. There is a deadline
for this - you will need to contact us within 15 working days of our decision

11.6  We accept an appeal in all of the following ways:

e Emailing relationship.co-ordinator@redkitehousing.org.uk with the title —
Request to Appeal Decision; or

e Telephoning us on 01494 476100 advising us you are appealing a decision.
We will ask for you to provide the information above and may need you to send
further information in by email or post.

e In person — you can advise any member of staff that you wish to appeal a
decision. We will ask for you to provide the information above and may need
you to send further information in by email or post.

e By postto Red Kite Community Housing, Kingsmead Business Park, Frederick
Place, London Road, High Wycombe HP11 1JU — please title your letter
Request to Appeal Decision.

11.7  The appeal will be heard by a senior member of staff not involved in the original
decision and our response to your appeal will be sent within 15 working days. In
exceptional cases it may take us a little longer to consider the appeal. If this is the
case, we will let you know and agree a date when you will have a decision.

11.8  As part of dealing with the appeal, we may contact you to ask questions to ensure
we have all of the right information.

11.9  Once the appeal decision has been made there will be no further appeal.
11.10 If you are unhappy with how we have managed your case, you can make a

complaint via our Feedback Policy which is available on our website or on request.
However, this will not form an appeal of the decision made.
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